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ENERGY SAFETY BILL 2005 
Consideration in Detail 

Clauses 1 and 2 put and passed. 

Clause 3:  Terms used in this Act - 

Mr J.C. KOBELKE:  I move -  

Page 4, line 4 - To delete the line. 

This amendment will delete the following term - 

“Treasurer” means the Treasurer of the State.   

On reconsidering this term it was found to be redundant.  Therefore, it has been removed.   

Amendment put and passed. 

Dr G.G. JACOBS:  I refer to the term “chief executive officer”.  Will the minister outline the role of the chief 
executive officer?   

Mr J.C. KOBELKE:  This is a matter that gets caught up with the structure of government, particularly given 
that we have substantially reformed the structure of government.  When we were elected in 2001, there were 46 
departments in Western Australia; currently we are down to 21 and with the establishment of the Department of 
Water that number will increase to 22.  The issue is that the Director of Energy Safety is a statutory position, but 
that position is in a division within the Department of Consumer and Employment Protection.  The chief 
executive officer is the person who is the director general of that department.  It is put in this general language 
because, under the new structure, if a government wished to restructure agencies and separate out parts and put 
them into new departments, we would not have to come back to the Parliament with legislation to do that.  It is 
modern and good public sector legislation.  We still have machinery of government bills going through the 
Parliament to complete that process.  I have outlined why the chief executive officer would be named in that 
way.  That person would be the director general of that department of which EnergySafety will be a division in 
whatever form it may be now or into the future.   

Mr G.A. WOODHAMS:  I refer to paragraph (f) under the heading “energy industry participant”.  Will the 
minister describe to the house who or what group of people would be a person or persons exempted?  

Mr J.C. KOBELKE:  We need a legal definition of all the people who would be considered as energy industry 
participants because they then are potentially able to be levied.  It does not mean that they will be levied, but this 
clause must define the various legal entities or types of entities in order to be able to capture them to place a levy 
on them to fund the Energy Safety Division.  Paragraph (f), referred to by the member, simply covers particular 
areas within that new legislative structure. The disaggregation of Western Power was not my responsibility, but 
the various categories of energy industry participants include the holder of a generation licence in paragraph (a), 
the holder of an integrated regional licence in paragraph (b), the holder of a distribution licence in paragraph (c), 
a transmission licence in (d), a distribution licence in (e) and then, in (f), a person who is exempt.  This might be 
someone who fits into one of the other categories but is actually exempt, but still might be included.  Then, 
paragraph (g) refers to a supply authority as defined in section 5 of the Electricity Act 1945; in paragraph (h), a 
distributor of liquefied petroleum gas; and, in paragraph (i), any other person or class of person prescribed by the 
regulations as an energy industry participant for the purposes of this definition.  We are trying to cover the whole 
field.  I do not know whether the member has seen the draft paper.  The member for Darling Range went through 
it in some detail.  It gives an indication of the starting point in dialogue with all industry players as to who is 
likely to be involved in paying the levy.  If the member reads the paper, he will find that some of the entities 
defined in this clause are not included in the discussions.  However, it is a very dynamic industry, and it may be 
that in consultation with industry or in developments in a few years there may be a question of certain players 
being included or excluded from the levy collection.  We have sought to cover all bases to provide the flexibility 
for developing the levy.  

Dr G.G. JACOBS:  Would it be fair to say that paragraph (f) has just been introduced to cast a very wide net so 
that, in case it is found that someone has been forgotten down the track, the government can put in anyone it 
wishes as a participant in the levy? 

Mr J.C. KOBELKE:  The reasoning behind this clause is that the electricity industry and the pieces of 
legislation that refer to that industry come under the Minister for Energy.  It has been envisaged for some time 
that energy safety would not be part of the productive side of the industry.  It was a sound principle that the 
regulator should be separated out under another minister.  If that principle is continued - I am sure it will be 



Extract from Hansard 
[ASSEMBLY - Wednesday, 16 November 2005] 

 p7440b-7455a 
Mr John Kobelke; Dr Graham Jacobs; Mr Grant Woodhams; Mr Tony Simpson; Mr John Castrilli; Mr Terry 

Redman; Deputy Speaker 

 [2] 

under this government - then the minister responsible for the energy safety legislation will not be the minister 
responsible for the various acts mentioned in this clause.  If the minister responsible for the Electricity Industry 
Act 2004 or the Energy Coordination Act 1994 etc, gave exemptions or made changes, it is open to the minister 
responsible for the energy safety legislation to adjust things should that be needed.  We really need just to cover 
all bases, as opposed to looking for any particular pattern of where we might extend the levy in the future.  It is 
about keeping that flexibility, given the structure of government and the dynamic nature of the energy industry.  

Dr G.G. JACOBS:  How would a mining company with a stand-alone generator of more than five megawatts 
capacity fit into these different subsets? 

Mr J.C. KOBELKE:  I am advised that that company would be covered by the Electricity Industry Act 2004.  

Clause, as amended, put and passed. 

Clause 4:  Draft business plan to be submitted to Minister - 
Mr A.J. SIMPSON:  This is one of the areas about which I spoke fairly strongly in my second reading 
contribution.  Clause 4(2) provides for the first draft business plan to be submitted to the minister not later than 
three months before the start of the next financial year.  In a briefing we were told it would include prospective 
income and expenditure and so forth.  When the draft business plan is submitted as provided for in this clause, 
will it be available to the public, or is it just passed between the chief executive officer and the minister?  For 
instance, would I be able to see the business plan in that process, or do I have to wait for it to be tabled? 

Mr J.C. KOBELKE:  Part of the member’s question, dealing with matters that will be contained in the business 
plan, refers more to clause 6.  This clause simply requires that the Director of Energy Safety prepare a business 
plan and submit it to the minister, and it gives the time lines on which this is to be done.  It must be submitted 
three months before 1 July in the first year, because there will be a bit of a rush next year, and after that it is to be 
submitted six months before the end of the financial year.  At that point, the processes outlined in the following 
clauses are to be followed.  

Clause put and passed. 

Clause 5 put and passed.  

Clause 6:  Matters to be included in business plan - 
Dr G.G. JACOBS:  Clause 6(d) refers to the financial model proposed to be used in the relevant financial year, 
particularly the apportionment of the amount to be raised between the electricity industry and the gas industry.  
According to my reading, and the briefings we had, there will be a two-thirds, one-third split.  Can the minister 
provide a bit of background on how this apportionment was arrived at?  I have just used that as an example that I 
learned from my reading on this bill.  What is the rationale for any split? 

Mr J.C. Kobelke:  Between electricity and gas? 

Dr G.G. JACOBS:  Yes.  

Mr J.C. KOBELKE:  The proposal in the discussion paper that the member has already seen is, in the first 
place, to base the apportionment on the number of full-time equivalents devoted to gas safety as opposed to 
electricity safety.  That is roughly one-third dedicated to gas and two-thirds dedicated to electricity.  That is a 
starting point.  This is to be discussed with industry, and might come back to 40-60 or 30-70.  That seems to be 
an equitable way of doing it.  The next stage is to determine the method used to apportion the cost on gas, which, 
as the member knows, will be based on points or outlets, whereas electricity will use a formula based on 
generating capacity.  That is still out for discussion, and that is why this has been left in a fairly general form so 
that there is flexibility to move it around.  The Director of Energy Safety assures me that we will have a draft 
plan well before this legislation is debated in the other place next March, if it is brought on then, so that people 
will actually see what is proposed in the first business plan.  

Dr G.G. JACOBS:  With due respect, I suggest that that approach is quite superficial.  I understand the minister 
to be saying that the process will be to look at the Energy Safety Division to see how many people devote their 
time and activity to gas and how much activity, in full-time equivalents, is devoted to electricity, and the levy 
will be divided in that way with no consideration of what the actual industry is doing.  There is no talk about the 
number of generators, the number of gas installations, or any other issues.  I find that FTE distribution or 
apportionment formula quite superficial.  Is there a more detailed way of looking at the industry, rather than 
apportioning it on the activities of the division at the moment?  

Mr J.C. KOBELKE:  Clearly, it can be done in a number of ways, but it is a matter of providing some stability 
and having a method that is easily validated and not too complex.  We could talk about the number of kilojoules 
of energy produced by electricity and the number of kilojoules or megajoules of energy produced by gas, but the 
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amount and how it is measured will vary from time to time.  Again, I am told by the Director of Energy Safety 
that the number of people working in the gas industry, as opposed to the electricity industry, has been stable for 
some years - it has not varied much - and that the actual amount of work involved is fairly closely aligned with 
the number of people employed.  That does not mean that it will not change over time, because in the energy 
industry there is always innovation and change in technology and market competition, so we need the flexibility 
for change.  The relative number of employees working in the gas industry, as opposed to the electricity industry, 
has been stable for some time now, and that seems to be a very fair way to make the split.  The resources 
required are in line with the number of FTEs.   

Dr G.G. JACOBS:  Does that have the ability to change from year to year?  If the experience in my electorate is 
anything to go by, during a very hot summer with very hot winds, obviously a lot of the activity of EnergySafety 
would be devoted to electricity.  Therefore, the apportionment would have to be changeable, depending on the 
circumstances.  Is that correct?   

Mr J.C. KOBELKE:  Although the member’s area of Esperance is a lovely area and a very important area of 
the state, it represents only a percentage of the work that has to be done.  There will be fluctuations between 
regions and a bit of a seasonal fluctuation in the matters to which the member alluded.  The Director of Energy 
Safety has said that that has been reasonably stable over the past few years.  We are open to the fact that it might 
change in the future, but there has been a fairly stable level of demand between electricity and gas, and that is 
reflected in the current allocation of staff to those two subdivisions.   

Mr G.A. WOODHAMS:  The intent of this clause, in association with clauses 4 and 5, is that the chief 
executive officer and the Director of Energy Safety must each year prepare and submit to the minister a draft 
business plan.  What sort of resources will be provided to the chief executive officer and the Director of Energy 
Safety to develop a financial model as described in clause 6 year in, year out?  Will the chief executive officer 
and the Director of Energy Safety have the appropriate resources at their disposal every year to develop another 
plan?   

Mr J.C. KOBELKE:  Obviously, there will be more work than normal in the first year, but once the business 
plan is up and running, it will require an assessment, a reassessment and the establishment of a five-year plan.  
The needs will be met by existing resources.  Clearly people are pushed at times to meet the demand; there is no 
denying that.  However, I have confidence in the professionalism of those people to be able to do it and to do it 
with the existing resources, as public sector agencies generally are required to do.   

Mr G.M. CASTRILLI:  Obviously the matters to be included in the business plan will be broad ranging and 
will include a financial plan in accordance with clause 8.  What input and contribution to the business plan will 
participants have before the levy is struck to determine the proposed models and the cost structures in the models 
and ensure that they are equitable for the participants?   

Mr J.C. KOBELKE:  I have already pointed out that, to give a greater degree of detail and certainty to people, a 
draft plan will be available when this bill comes on for debate in the other place in March.  Members will be able 
to see what the plan will look like.  It might vary a bit, but members of the other house, as well as members of 
this place, will have a much clearer idea of the details of the plan before the legislation is passed.  Once the 
business plan is in place, a review will take place from year to year.  I suspect that there will be very little change 
in most years; there will just be an update to take into account inflationary factors and things that have 
transgressed in the previous year.  From time to time, a major change may be required, and clearly there would 
need to be consultation on such a change.  I have already indicated - we will come to it in later amendments - 
that I will provide that the plan and the levy relating to the plan are disallowable.  If a government wanted to 
make major changes in any year after the first year and there was clearly opposition to those changes, it could 
simply be struck down by being disallowed.  If it were more than just a normal year-to-year adjustment, it would 
be pretty foolhardy of the government not to have fairly extensive discussions with key stakeholders, particularly 
if it wanted to change in any manner the way in which the levy is applied, whether it be a change by quantum or 
a change in how the levy is imposed on respective players.   

Mr G.M. Castrilli:  That is fine; I understand that.  However, once it is disallowable, it will not be changed on 
most occasions because of the numbers.  I am primarily concerned with the participants having input to and the 
ability to negotiate and have influence on the levy before the rate gets struck and before it comes to the house.  I 
am primarily interested in the capacity of participants in the public area to scrutinise the model before it comes to 
this place, because once a disallowance motion is put forward, very rarely would any change be made due to the 
numbers.  Before that, what capacity will participants have to influence it?   

Mr J.C. KOBELKE:  The detailed and technical nature of it is not likely to interest many members of the 
public generally.  It is the stakeholders in nearly everything in government who take an interest and go over it.  
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Various regulations are disallowed.  That usually means that the consultation has not been adequate.  A 
stakeholder of some significance would normally go to the opposition and say that he does not like it and give a 
reason.  If the opposition, along with the minor parties, decide that it is not fair for the industry and they do not 
like it, it would be disallowed.  That happens from time to time.  It is certainly a very clear check in our system 
that requires that appropriate consultation take place.  However, we do not want to set up a system that presumes 
that people want to consult, when most of the time people do not want to get involved in that level of detail but 
do want to know when a change is in not in their interests or will have an adverse impact on them.   

Dr G.G. JACOBS:  I do not want to harp on this issue too much, but where is the flexibility in the system to 
vary the apportionment between the electricity and gas industries, depending on who draws on the demands of 
the Energy Safety Division?  If there is a major catastrophe in the gas industry, is there an ability to move some 
of the funds to conduct incident reports and investigate or will we be stuck with the one-third, two-third 
arrangement irrespective of what is happening in the industry? 

Mr J.C. KOBELKE:  There is clearly not and that is the reason for the design of the bill.  It is open for that to 
be changed at any time through a proper process.  Moving from the hypothetical situation of the member, a few 
years ago there was a disaster at Longford in Victoria, in which two people were killed and others were seriously 
injured.  A lot of industry was closed for weeks or months.  It had a disastrous effect on certain sections of the 
Victorian economy.  If something like that happened, it could be said that we would need to do a lot more with 
gas.  Hopefully, that will not happen.  It is a hypothetical example of something that might cause us to want to 
make major changes.  The model we have means that we can make those changes but we will have to wait until 
the next year.  There might be funds from the government or other places to fill a short gap; however, if we are 
looking for a shift in the next financial year, we would have to go back through the process, adjust the plan and 
go through the requirements in order to make the shift from electricity to gas or from gas to electricity or have 
the quantum that is needed to be collected to meet the requirements of EnergySafety. 

Dr G.G. JACOBS:  I refer to clause 6(d)(ii).  We do not want to know about mathematical formulas but, for the 
uninitiated - which is me - is the minister able to advise of the proposed formula or method of assessment of the 
levy?  Without getting too technical, what does it mean?  Can I have a simple example? 

Mr J.C. KOBELKE:  An example was given in the discussion paper.  I thought that the member may have 
received one.  The paper sets all this out.  I will take electricity as an example.  All licensed operators that have a 
generating capacity of five megawatts or more will be registered.  That will form part of the plan.  It may not 
disclose the names because there might be a need for confidentiality.  However, it might, for example, disclose 
that there are 50 operators that generate 10 megawatts and that there are seven that generate so many megawatts 
and so on.  There would be a total number of megawatts.  Definitional issues would decide whether operators 
were in or out of the calculation of five megawatts or anything above that amount.  If the total generating 
capacity in Western Australia was 6 000 megawatts as a ballpark figure, and $3 million was being raised, it 
would be clearly apportioned and individual producers would be given their proportion of the levy.  Clearly, the 
numbers would not be as neat as that.  That is what would need to be set out in the formula. 

Clause put and passed. 

Clause 7:  Contents of statement of intent - 
Dr G.G. JACOBS:  Subclause (1)(c) states - 

the performance targets and other measures by which the performance of the DES office may be judged 
and related to the stated objectives . . .  

I was particularly interested in this because I have some experience in this as a lay person.  I am interested in the 
specific safety performance targets.  I would like the minister to tease out the performance targets. 

Mr J.C. KOBELKE:  The performance targets would be a development of what is already done.  It would look 
at the number of incidents reported - electrocutions etc - and the number of inspections and prosecutions.  They 
can be varied as key performance indicators from year to year.  The Energy Safety Division already has those.  
They may be revamped and added to or varied as part of the plan. 

Clause put and passed. 

Clause 8:  Contents of financial plan - 
Mr G.M. CASTRILLI:  This clause refers to all the costs such as estimated expenditure, the remuneration of 
labour, the costs of the DES office etc, and fixed and variable costs.  I assume that rent will be included in the 
fixed and variable costs of the office.  If the division is part of the department and rent is not payable, I expect 
that a notional rent will be charged.  Items such as depreciation on plant and equipment upgrades will also be 
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charged.  I expect that the normal range of business expenses will be charged.  Obviously, that will go into the 
calculation of the levy.  What sort of constraints will be placed on expenditure?  There will be no implication for 
the budget because industry will be paying for this.  There may be a tendency to choose one type of equipment 
over another as a consequence.  I am looking for assurances or guarantees of how the constraints will be placed 
on expenditure.  What safeguards are in place and who is doing the checking?  If it went through the normal 
budgetary processes, there would be checks and balances; firstly, through the minister and then through 
Treasury.  That is not the case here.  What checks and balances will ensure that it is true to industry? 
Mr J.C. KOBELKE:  We are providing an additional level of accountability.  If the money is put straight into 
the division, the Auditor General will audit it.  The budget papers will give details, but perhaps not to the extent 
of detail that some people might want.  In addition to that, the financial plan will be tabled in Parliament.  Clause 
6(b) refers to a financial plan in accordance with section 8 and requires it to be tabled.  The items given as 
general headings are clearly adequate to give an explanation of how much money was received and where it has 
been spent.  They would be required in a financial plan.  At the very least, it would include what is anticipated to 
be received and what is anticipated will be spent.  One could check that against the audited accounts, which will 
be produced after the end of the financial year. 
Mr G.M. Castrilli:  I am looking at more than just the audited accounts.  I understand that accounts balance and 
are ticked off against each other.   
Will the Auditor General audit the division in terms of efficiency, economy and leanness in operation - those 
sorts of things?  Will they audit to that extent? 

Mr J.C. KOBELKE:  They are currently audited through KPIs.  If there was any question of inefficiency, the 
process would give greater insight and transparency to ask questions as a parliamentarian if there was any 
suggestion of that. 

Clause put and passed.   

Clause 9:  Minister’s powers in relation to draft business plan -  
Dr G.G. JACOBS:  I understand that this clause must provide for flexibility and the ability to consult and 
consider.  It requires that the three major players - the minister, the Director of Energy Safety and the CEO - will 
consult and consider.  They must draw up a draft business plan after consultation and consideration of all the 
factors.  Why is the wording so verbose?  Why can it simply not require consultation between those three players 
and consideration of all the factors in drawing up the draft business plan, rather than including words to the 
effect that the minister may return the draft business plan to the CEO and the Director of Energy Safety and 
consider and then further consider any matter and revise the draft plan after consideration of something that was 
not considered the first time?  Why must the provision be dealt with in this circumlocutory manner?  I 
understand that those three people must be able to meet and consider all the factors and produce a plan.  What is 
the legislation seeking to do when it appears that those three individuals must simply consult and consider all the 
factors and draw up the plan?  

Mr J.C. KOBELKE:  This provision gives some certainty to the process.  In cases in which there is total 
harmony and agreement, the member is probably correct: we could simply say that the minister and the Director 
of Energy Safety will do it.  However, there is not always agreement.  The current Director of Energy Safety is a 
very independent person who holds a statutory office.  He takes his responsibilities for safety extremely 
seriously.  At some time - I hope it will not happen when I am the minister - there could be a difference of 
opinion.  The minister might say he wants more effort put into electricity and he is not worried about gas.  The 
professional person who is the head of that organisation might disagree.  I hope that situation will not arise.  This 
process is laid out in the legislation in case there is disagreement at any time.   
While not identical, other boards and bodies funded by industry have a similar requirement.  I have responsibility 
for an agency that last year asked me to agree to a budget.  I have to sign off on budgets for these types of 
agencies and it wanted to run a deficit budget.  I said that it could not do that.  We went backwards and forwards 
two or three times until I wrote saying the agency could operate on last year’s budget plus consumer price index 
until it got its act together.  I did not believe it was appropriate to run on a deficit budget.  The board of that 
agency wanted to do that.  Should a difference of opinion occur, we need a method by which those 
disagreements can be resolved, and it is laid out in clause 9.  
Dr G.G. JACOBS:  Subclause (3) enables the minister to win in any event.  It reads - 

If the chief executive officer, the Director of Energy Safety and the Minister have not reached 
agreement . . . by 4 months . . . the Minister may, by written notice, direct the chief executive officer - 

(a) to take specified steps in relation to the draft plan; or 
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(b) to make specified modifications to the draft plan.  

He will do what he wants anyway. 

Mr J.C. Kobelke:  That is very important.  It means that the minister has, formally in writing, given a direction.  
If the plan comes unstuck and people are critical of it, the minister will wear it.  

Dr G.G. JACOBS:  The same applies to the chief executive officer if he does not comply with the direction as 
soon as is practicable and in any event within such reasonable period as the minister must specify.  

Mr J.C. KOBELKE:  At the end of the day we need a method for resolving it.  Our system requires that it be 
resolved by the minister.  This is provided for in many statutes.  If it reaches that point, the minister will have 
gone out on a limb because he has given a direction.  He will want to make certain that the community wanted 
what the draft plan proposed.  The Director of Energy Safety might want to go down a road for good technical 
reasons but, for whatever reasons, the minister might decide that is not what the public wants.  If it comes to a 
bun fight in the house, the minister should be happy to say why he gave a direction.  That is a very important 
element of accountability.  
Clause put and passed. 

Clauses 10 and 11 put and passed.  

Clause 12:  Modifications of business plan -  
Mr G.A. WOODHAMS:  I believe that the minister has clarified much of the financial arrangements and what 
must be submitted as a business plan to the appropriate minister.  Does subclause (1) simply mean that if within 
the five-year plan a minute adjustment is required, it must be negotiated between the Director of Energy Safety, 
the chief executive officer and the minister?  Is it that simple?   
Mr J.C. KOBELKE:  This clause amounts to erring on the side of caution.  If something happens midway 
through the term or some time during the financial year that is considered serious enough to warrant modifying 
the business plan, this clause provides a means for doing that.  An incident like the Longford disaster or 
something totally unthought of might occur out of the blue.  When the government first came to office in 2001, 
HIH Insurance collapsed.  It was a huge issue for the building industry.  We had to work with the industry and 
the insurers to put together a rescue package.  We put up $6 million so that builders could keep working, because 
they could not get insurance.  Clause 12 provides the ability within the statute to adjust a plan if something that 
no-one could anticipate suddenly loomed and we had to respond to it.  

Mr G.A. WOODHAMS:  I understand the minister to mean that the clause will take effect if the business plan 
has been put to the appropriate minister, there is no disagreement and, part way through the life of the plan, an 
incident occurs that requires modification of the plan.  Is that the spirit of clause 12?   

Mr J.C. Kobelke:  Clause 12 allows for that.  

Clause put and passed.  

Clause 13 put and passed.  

Clause 14:  Minister may determine levy - 
Mr D.T. REDMAN:  I suggest that, with the support of the opposition, we treat part 3 as one item. 

The DEPUTY SPEAKER:  No, we cannot do that as we must deal with amendments.  We must therefore deal 
with each clause separately.  

Mr D.T. Redman:  Does the minister have an amendment to clause 14?   

Mr J.C. KOBELKE:  There is a separate sheet containing the amendments.   

The DEPUTY SPEAKER:  Does the member for Stirling have them? 

Mr D.T. Redman:  I will wait for them to appear.  

Mr J.C. KOBELKE:  I move - 

Page 9, line 13 - To delete “31” and insert instead “15”. 

This means that the notice must be published on 15 May rather than on 31 May.  It is a minor adjustment that 
arises from the changes that will appear in further amendments when we seek to allow for disallowance.  The 
issue is that we thought we had better provide for a bit more notice in the event that something was disallowed.  
We need to keep in mind that the industry needs to be given as much notice as possible prior to 1 July about the 
process and the costs that will be involved.  We want to ensure that the industry is given adequate notice and we 
do not just send it a bill out of the blue when it has no expectation of it.  The adjustment is primarily because, if 
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we allow for the possibility of disallowance in any given year, it would be useful to have a bit more time by 
bringing it forward by two weeks.   

Amendment put and passed.   
Mr D.T. REDMAN:  I did not get the opportunity to speak in the second reading debate, but a couple of my 
colleagues did.  The National Party has strong concerns about the whole of part 3.  We do not have any concerns 
about the need to address safety in our community.  All the speakers in the second reading debate pushed that 
issue very strongly.  The government is certainly trying to be responsive to the need to fund the regulator that is 
making the judgments about the safety issues that need to be addressed.  The Energy Safety Division has the task 
of regulating energy safety throughout the state and ensuring that the appropriate safety principles are applied.  
Currently the Energy Safety Division is fully funded from consolidated revenue; hence, it is funded directly by 
the government.  This bill will replace part of that funding with a levy.  The issue for the National Party is 
whether the Energy Safety Division should be funded by the government from consolidated revenue or through a 
levy that is imposed on industry.  We are talking about only an extra $4.4 million.  That is not a huge amount of 
money in the scheme of Western Power and energy generation in Western Australia, nor is it a huge amount of 
money in the scheme of industry.  The Energy Safety Division is now funded from consolidated revenue.  The 
total cost of the Energy Safety Division is $6.9 million.  I understand that the government will be raising 
$4.4 million through the levy.  Where will the other funds come from?  Will they come from consolidated 
revenue?   

Mr J.C. Kobelke:  Currently fees are paid for the licensing of electricians and contractors, and for the inspection 
of electrical work.  That raises an amount of $2.5 million.  Therefore, there is already user-pays for a segment of 
the industry, but not for the generation and distribution aspects of the industry.   

Mr D.T. REDMAN:  Is there currently a component that is funded directly from consolidated revenue?   

Mr J.C. Kobelke:  Yes, there is. 

Mr D.T. REDMAN:  Why has the government chosen to impose a levy, and incur the administrative burden of 
ensuring that people pay the levy, when it could just have increased the consolidated revenue allocation to that 
division?  It is simply a budget line item that could be resolved in the budget process.  Why go to this extent and 
impose this administrative burden instead of simply increasing the budget line item?   

If we look at the issue of electricity safety across our state, and if we accept the user-pays argument and that the 
big industry players must make a contribution, I would expect the government to argue that the application of the 
resources from the Energy Safety Division should be commensurate with where the funds have come from.  I 
would contest that if that were the case; it may not be.   

Mr J.C. Kobelke:  Why would you contest that?  

Mr D.T. REDMAN:  Because the Western Australian consumers are the big beneficiaries of the Energy Safety 
Division.   

Mr J.C. Kobelke:  That is true, but so too are the industry players. 

Mr D.T. REDMAN:  I am sure the industry players have a role to play also.  However, many of the big industry 
players have in place very effective internal audit processes to manage safety on their sites.  I would have 
thought the Energy Safety Division would play more of an overseeing and overlooking role rather than be 
directly engaged in the safety issues in those organisations.  There will be an impost on industry.  Arguably that 
will be an unequitable impost on industry.  Hence, because the main beneficiaries are the Western Australian 
consumers, it should be the core business of government to fund that, and the money should come from 
consolidated revenue rather than be raised through a levy.   

Mr J.C. KOBELKE:  If the member looks at the Hansard of last night he will see that I covered many of those 
points.  A number of other states have similar schemes.  I have made the argument that user-pays should apply in 
this area.  I accept that people may have different points of view on that.  However, I believe there is a good 
argument for user-pays in this area.  Up until 1995 the industry did pay directly.  In 1995 we began the split-up 
of the then State Energy Commission of Western Australia and introduced contestability, which began at a slow 
pace and is now becoming a big part of the market, so it is appropriate now that the various players do 
contribute.  That is clearly my point of view and the point of view of the government.  Western Power is totally 
owned by the government, and while the Gallop government is in power it will remain totally owned by the 
government.  We believe Western Power should be a government-owned agency.  It would not be fair to place 
all the cost burden on Western Power, because it has to compete with private players, primarily in electricity, but 
also in gas.  It is very healthy for our economy that we have competition.  Therefore, if we are to collect the 
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money from Western Power, it is appropriate that other players who may be in competition with Western Power 
also pay the money, because regardless of whether they are in competition with Western Power, they still need to 
be monitored and have in place the necessary regulatory regime.  On that basis, it is only fair that they 
contribute.  The amount that they are contributing, compared with the billions of dollars of value they make each 
year, is minuscule.  We are talking about an amount of $4.4 million.   

I give an undertaking that that is what it will be in the first year if the legislation goes through.  After that, it will 
be disallowable, so if it goes up by more than the rate of inflation, people can simply knock that off and it will 
stay at $4.4 million, plus an allowance for inflation.  We think that is a fair amount.  It is not as much as we 
would like, because energy safety does need more resources.  However, that is a fair level that will enable us to 
ensure we do a good job in upholding energy safety.  That is what we have set the amount at currently.  That was 
our intended amount.  It is quite a small amount when spread across the output across the gas and electricity 
industries.   

Mr D.T. Redman:  We acknowledge that the WA consumers will be the big beneficiaries.  I understand the 
industry will be, in part, a beneficiary, but the WA consumers will be the big beneficiaries, and appropriately so.  
My argument is that the safety of those people is the core business of government.  Therefore, it should be 
consolidated revenue-funded rather an industry-raised levy.   

Mr J.C. KOBELKE:  I will give two examples.  When the building and construction industry training fund 
went through this Parliament some years ago, it was strongly opposed by some people, because they did not 
think industry should have to pay for training that will benefit the general public.  Of course, with the current 
shortage of skills, there is now a real reason why industry needs that training fund.  Another example is the 
Builders’ Registration Board.  Builders pay licence fees.  People who have houses built also pay licence fees.  
That is industry-funded, and those funds are used to fund not only the board but also the Building Disputes 
Tribunal, which helps to resolve disputes between consumers and builders.  Basically, the user-pays principle is 
applied in a whole range of areas.  I believe it is quite appropriate to apply it to the energy industry when 
EnergySafety not only looks after consumers, which clearly is very important, but also gives a guarantee to 
industry, provides community confidence in the industry and is also a real benefit to industry.  In relation to the 
extent to which industry wants to pass on that cost, we have made it very clear that Western Power will not pass 
it on.  We have indicated that for the term of this government, various electricity prices will not move above the 
current price.  Therefore, government will basically take less of a profit to help fund it.  There will still be a 
transfer from the consolidated fund, but other participants in the energy market will also be required to make a 
contribution. 

Mr D.T. Redman:  I guess I see the safety of consumers as core business, which is even different from the two 
examples the minister gave.  However, I suppose that will be a point of difference. 

Dr G.G. JACOBS:  Like the member for Stirling, I have a problem with a levy on energy, because I believe it is 
a community issue and a core business issue.  We all use gas and electricity.  I believe it is a community issue 
and a core responsibility of government.  Under this proposal, the people of Western Australia will receive a 
double whammy.  This is actually double dipping.  There is no reason to have this levy on the community issues 
and the core business issues.  Safety is extremely important, and it is a community issue.  We already have the 
financial structures to cover that issue, which is one for all Western Australians.  I have a significant problem 
with the concept of a levy. 

Mr G.A. WOODHAMS:  I also endorse the comments of my colleague the member for Stirling on this safety 
levy when he suggested that safety is paramount in this issue.  I believe that the minister understands and is 
working towards that intent in that respect.  However, I suggest that a levy is not the appropriate way to go.  A 
far more appropriate way to fund this issue would be through consolidated revenue, because it is an issue that 
affects all Western Australians.  As the minister would know, many of the potential industries that will be 
affected by energy generation, be they gas or electricity, have some fairly stringent regulations that govern them.  
They must continually meet a range of safety audits.  The Energy Safety Division and the appropriate individuals 
within that organisation should be able to concentrate on safety issues, as opposed to continually being required 
to develop business plans that reflect an attempt to engage the various players in paying a levy.  I know that last 
night the minister spoke for a long time about this issue.  He engaged with several members on this side of the 
house in explaining the issues.  However, I put to the minister that a far more equitable and appropriate method 
of dealing with the issues, which in many senses are totally appropriate, would be to acquire the funds necessary 
for the operation of the division through the consolidated fund and not through an energy safety levy.  I wonder 
whether the minister believes that appropriate consultation with the potential players and existing players has 
taken place in order to reach the position set out in part 3 and clause 14. 
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Mr G.M. CASTRILLI:  I believe that in my second reading contribution I made my intentions clear about the 
whole of part 3 and clause 14.  I say again categorically that I fully support the safety issues and the total 
activities and objectives of the Energy Safety Division.  I fully support the division being fully funded and 
resourced to carry out its duties.  It is an issue of fundamental importance to all of us.  I would be the first one to 
support the Energy Safety Division being fully funded and resourced to carry out its duties, because, as I said, it 
is important to all the consumers, all the participants and all the workers etc.  The levy will raise $4.4 million.  I 
know that the 2006-07 or 2007-08 budget is expected to be $7.4 million.  I would even support it being a bit 
more than that.  That is how strongly I feel about this issue.  However, I still feel that the money should come out 
of the consolidated fund.  If it were to come out of the consolidated fund, at least there would be some scrutiny 
of the budget through the normal budgetary processes, whereby the minister and the Treasury must justify the 
requests that have been made.   

In the past, governments have not funded the division to appropriate levels.  That is the whole crux of the matter.  
Because there is no guarantee that the division will get the full budget that it has requested from the consolidated 
fund in order to operate to a sufficient level, it will fall back on the industry to fund the levy.  There will be no 
budgetary implications; the industry will pay for it.  There should be the normal scrutiny of the budget, because 
there are no real checks and balances.  I understand what the minister said before about the budget being laid on 
the table etc, and I understand the user-pays principles regarding the registration board and the level of training.  
However, that is a separate argument from this one.  I do not agree with the levy proposed in clause 14 or the 
five or six clauses in part 3. 

Dr G.G. JACOBS:  One other point needs to be made.  In trying to raise $4.4 million from this levy, the system 
may be over-designed and be more complicated than is necessary.  Has the government ever considered what the 
costs will be of imposing the levy; that is, setting up the structure, levying people and collecting the revenue, all 
for $4.4 million?  I suggest to the minister that the structure of the system that must be set up to impose the levy, 
collect it and chase people up - 

Mr D.T. Redman:  When the government has a $1.3 billion surplus. 

Dr G.G. JACOBS:  Absolutely.  The government is rolling in $1.2 billion or $1.3 billion, and we are talking 
about raising $4.4 million from a levy and putting structures in place to raise it.  It is hardly worth all the extra 
effort to raise the levy, when it could quite easily be funded under the other arrangements.  As I said before, I 
believe energy safety is a community obligation and a core business of the state government.  The minister 
should consider how much it will cost to set up the imposition and collection structures to raise a rather 
insignificant amount of money that could be covered in other areas.   

Clause, as amended, put and a division taken with the following result - 
Ayes (21) 

Mr J.J.M. Bowler Mr J.C. Kobelke Mrs C.A. Martin Mr T.G. Stephens 
Dr J.M. Edwards Mr F.M. Logan Mr M.P. Murray Mr P.B. Watson 
Mrs D.J. Guise Mr J.A. McGinty Mr A.P. O’Gorman Mr D.A. Templeman (Teller) 
Mr S.R. Hill Mr M. McGowan Mr J.R. Quigley  
Mrs J. Hughes Mr A.D. McRae Ms M.M. Quirk  
Mr J.N. Hyde Mr N.R. Marlborough Ms J.A. Radisich  
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Noes (14) 

Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr P.D. Omodei Mr G.A. Woodhams 
Mr G.M. Castrilli Dr K.D. Hames Mr D.T. Redman Dr G.G. Jacobs (Teller) 
Dr E. Constable Ms K. Hodson-Thomas Mr A.J. Simpson  
Mr M.J. Cowper Mr J.E. McGrath Mr G. Snook  

            

Pairs 

 Mr A.J. Carpenter Mr B.J. Grylls 
 Mrs M.H. Roberts Dr S.C. Thomas 
 Mr P.W. Andrews Mr R.F. Johnson 
 Dr G.I. Gallop Mr M.J. Birney 
 Mr M.P. Whitely Mr T.R. Sprigg 
 Mr R.C. Kucera Ms S.E. Walker 
 Ms S.M. McHale Mr T.R. Buswell 
 Ms A.J.G. MacTiernan Mr T.K. Waldron 
 Mr J.B. D'Orazio Mr M.W. Trenorden 

Independent Pair 

Dr J.M. Woollard 

Clause, as amended, thus passed. 

New clause 15 - 

Mr J.C. KOBELKE:  I move - 

Page 9, after line 15 - To insert the following new clause -  

 15. Disallowance of levy notice 

 (1) A levy notice must be laid before each House of Parliament within 6 sitting days of 
that House next following the publication of the levy notice in the Gazette. 

 (2) Notice of motion to disallow the levy notice may be given in either House of 
Parliament within 10 sitting days of that House after the levy notice has been laid 
before it under subsection (1). 

 (3) Within 10 sitting days of a House of Parliament after notice of motion has been given 
under subsection (2), that House may pass a resolution disallowing the levy notice. 

 (4) Subsection (2) does not apply to the first levy notice published under section 14. 

 (5) If either House of Parliament passes a resolution disallowing the levy notice (the 
“disallowed notice”) -  

 (a) the disallowed notice, and any notice of assessment issued under section 16 
in respect of the disallowed notice, has no effect; 

 (b) the levy notice that last had effect (the “previous notice”) is to be taken to 
be the levy notice for the relevant financial year except that the amount of 
levy payable by an energy industry participant is to be determined by 
varying the amount of levy last payable by the energy industry participant by 
the percentage by which the March CPI for the relevant year varies from the 
previous March CPI; 

 (c) the chief executive officer is to action under section 16 as if the previous 
notice, as modified by paragraph (b), had just been published; and 

 (d) any moneys paid by a person pursuant to the disallowed notice that are in 
excess of the amount required to be paid by that person in accordance with 
the previous notice, as modified by paragraph (b), are to be repaid to that 
person. 

 (6) If either House of Parliament passes a resolution disallowing the levy notice, notice of 
the disallowance must be published in the Gazette within 21 days of the passing of the 
resolution. 
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 (7) It does not matter whether or not a period of days referred to in subsection (1), (2) or 
(3) or some of those days occur during the same session of Parliament, or the same 
Parliament, as that in which the levy notice is laid before the House of Parliament 
concerned. 

 (8) In subsection (5)(b) -  

“March CPI”, for a relevant financial year, means the index number for the quarter 
ending on the last 31 March before the financial year commences, as shown 
in the Consumer Price Index Numbers (All Groups Index) for Perth 
published by the Commonwealth Statistician under the Census and Statistics 
Act 1905 of the Commonwealth. 

New clause put and passed.  

Clause 15:  Notice of assessment - 
Dr G.G. JACOBS:  Clause 15(a) refers to determining the industry participants liable to pay a levy.  I will not 
hold the minister to it, but will he give me some guide as to who he considers at this time to be the industry 
participants liable to pay the levy?  We know they will be electricity generators.   

Mr J.C. KOBELKE:  Clause 8 refers to the financial plan.  Clearly, the notice of assessment is based on the 
financial plan.  Therefore, we will know who are the participants liable to pay the levy.  The proposed model, 
which is outlined in the discussion papers that members have a copy of, suggests that fewer than 50 participants 
will be caught by this levy.   

Dr G.G. Jacobs:  Thirty-seven in fact.   

Mr J.C. KOBELKE:  Yes.   

Clause put and passed.   

Clause 16 put and passed.   

Clause 17:  Penalty for non-payment -   
Dr G.G. JACOBS:  Clause 17(1) states that if a levy remains unpaid after the day on which it becomes due for 
payment, a penalty will apply.  The penalty is 20 per cent per annum of the amount of the levy.  Is that 
percentage based on what applies with other government instrumentalities and for other industries?   

Mr J.C. KOBELKE:  It is my understanding that it is a quantum suggested by parliamentary counsel.  Clearly, 
there are different amounts in different statutes.  In this case the biggest participant will be Western Power, and I 
do not expect a problem with it.  The rest are not astronomical amounts of money.  The issue is to have a penalty 
so that people do pay the levy, rather than hang on to their money and pay it at a later time.   

Mr G.M. CASTRILLI:  Is it legal to charge 20 per cent?  The actual rate of interest imposed by banks and 
other financial institutions is nowhere near 20 per cent.   

Mr J.C. Kobelke:  It has been on credit cards for quite a while.   

Mr G.M. CASTRILLI:  I am trying to be sensible.  I am talking about housing loans and business loans.  I am 
not talking about GE Finance, which charges 28 per cent.  Even credit cards go to 14.75 per cent.   

Mr J.C. Kobelke:  This is not meant to be a market rate; this is a penalty.  

Mr G.M. CASTRILLI:  I realise that, but even as a penalty rate it is high.  Even local governments do not 
charge that percentage rate for non-payment of council rates.  

Mr J.C. Kobelke:  It may be seen as a bit high in the current interest rate market, but credit card rates were in 
the order of 20 to 24 per cent for years and years - well above the rates in other areas.  

Mr G.M. CASTRILLI:  We are charging industry, and I am sure that industry does not use credit cards at 18 or 
20 per cent.  I am sure that industry has very reasonable overdraft rates, if we are talking about companies of the 
calibre of Western Power and Alinta.  For those companies, even 10 per cent would be a bit over the top.  Maybe 
that 20 per cent is a bit high and, I would suggest, out of order.  

Mr J.C. KOBELKE:  This clearly is a penalty rate.  The amount of money involved for these players would be 
quite minimal.  It would not be an issue for them.  If we come down to, say, 10 per cent, we might find in a few 
years that that is close to the market rate and there is no penalty in it.  This rate is in the statute, although I hope 
that it would not need to be exercised.  It is just a signal that people are required to pay.  As indicated, we are 
dealing with fewer than 50 players in the whole of Western Australia, and a number of those are very large 
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companies.  The issue is that what they will be required to pay will not be a large amount of money.  We do not 
want a situation in which we will have to seek some sort of enforcement for payment.  It is easier just to put it 
here in the statute with a penalty rate of 20 per cent, which will ensure that people will not play games with it; 
they will simply pay up on the due date.  

Mr G.M. Castrilli:  If it does not mean much to them, I suggest it would not matter if they played games; it 
would not make a difference to them anyway.  

Mr J.C. KOBELKE:  There must be some method of enforcement, otherwise they can just say that we should 
take them to court.  

Mr G.M. Castrilli:  I realise that some sort of penalty is needed; I am just putting the case that maybe 20 per 
cent will not be one way or the other.  

Mr J.C. KOBELKE:  I accept that it is at the high end, but we have very low interest rates at present.  

Mr G.M. Castrilli:  If market interest rates were 10 per cent, would you have the capacity, through regulation, 
to change the rate to 15 per cent or 20 per cent? 

Mr J.C. KOBELKE:  We could, but not as the bill is currently drafted.  I will give an undertaking to give more 
consideration to that and, when the bill is introduced in the other place, to provide an answer about whether we 
should move an amendment to either reduce the rate or provide for the rate to be set by regulation.  

Mr G.M. Castrilli:  I will take that assurance.  

Mr G.A. WOODHAMS:  What is the mechanism through which energy providers and generators will be 
informed on a regular basis of what their levy is for any given year?  Is it the same as me receiving a charge for 
my use of electricity in the mail to be paid by a due date?  Is it the same mechanism, or is another mechanism in 
place to enable this to happen? 

Mr J.C. KOBELKE:  Clause 15 designates a notice of assessment.  As I have already indicated, on the current 
modelling, it is anticipated that there will be fewer than 50 industry participants.  It will not be a bulk invoicing 
process, and there is no requirement for assessment notices to be sent out.  

Mr G.A. WOODHAMS:  Would it be purely a notice that the company receives in the mail? 

Mr J.C. Kobelke:  Yes.  

Clause put and passed. 

Clauses 18 and 19 put and passed.  

Clause 20:  Use of funds in Energy Safety Account - 

Mr J.C. KOBELKE:  I move - 

Page 11, after line 30 - To insert -  

 (c) payment of moneys under section 15(5)(d); 

This amendment provides for a situation in which a levy had been set by gazettal, some companies had paid the 
levy and the levy was then disallowed.  There is a certain time after the matter is tabled to move a disallowance; 
however, if the matter has drifted on and some companies had already paid, this amendment will allow the 
moneys to be repaid to the industry participants.  Clearly, it would be a repayment of the difference between the 
increased rate that has been disallowed and the rate that would have been due anyway; however, this amendment 
means that the money that would have gone into the energy safety account can, within the requirements of the 
statute, be paid back when there has been a disallowance and the amount paid was above what was then required.  

Amendment put and passed. 
Dr G.G. JACOBS:  The original paragraph (c) of clause 20 states - 

any other purpose related to energy safety activities and authorised in writing by the Minister. 

Can the minister say what scenarios he would contemplate this being applicable to? 

Mr J.C. KOBELKE:  This kind of clause is included in many pieces of legislation.  After we pass a law, things 
may happen that were not foreseen at the time and we can get caught in a straitjacket, unable to do what we have 
seen is a normal process because it was not foreseen when the legislation was passed.  This paragraph stipulates 
that the other purpose must relate to energy safety activities.  It could not relate to things applying to buildings 
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generally if a safety activity is not involved.  The money cannot be spent on anything else; it must be clearly 
related to energy safety, and the minister can authorise that other expenditure.  

Mr G.M. CASTRILLI:  Clause 20(b) reads -  

payment of the costs of administering the Energy Safety Account (including the costs of collecting 
levies and penalties);  

Can the minister confirm that this includes the staff time involved in doing this, and also that any legal costs will 
come out of the account?  There is the possibility of legal challenges.  Will the cost of those legal challenges also 
come out of that account? 

Mr J.C. Kobelke:  That would be my interpretation.  

Clause, as amended, put and passed. 

Clause 21:  Power to require information or material - 
Mr G.M. CASTRILLI:  This clause makes a very broad statement.  I would like some clarification from the 
minister about the types of information that would be collected.  How far down in detail is the information that is 
sought to be collected?  Does it go down to the financial standing or the financial dealings of the company?  
Exactly what kind of information is required to be supplied under this clause?  Is the organisation required to lay 
bare its total financial state? What is the specific information?  

Mr J.C. KOBELKE:  It is fairly general.  As has been said many times, we are not specifying the exact 
mechanism for the collection of the levy.  Therefore, we cannot be specific about the information that will be 
required.  If the current proposal for electricity is the one that is first implemented, the levy will be based on a 
generation capacity of five megawatts of electricity or more.  Clearly, a company would not be able to say that it 
generates 4.9 megawatts of electricity if it generates 20 megawatts.  We would want to be able to assess a 
company’s capacity.  Similarly, the discussion paper suggests that stand-by power would not be included in that 
assessment.  Stand-by power that is hardly ever used would not be taken into account in the calculation.  If a 
company said that a certain amount of its generation was stand-by power, we would look at its records to 
determine whether that was so.  If the power that a company called stand-by power were used on three days each 
week, it would hardly be stand-by power.  We need to be able to assess the matters that must be considered in 
the assessment of the levy.  Until we work out how the levy is to be collected and applied, we cannot be clear 
about what information will be required from companies.  It will be only so much information as is necessary to 
assess whether a company is liable for the levy.  The levy will be appropriate to the particular energy agencies.   

Mr G.M. Castrilli:  The point I made is that this clause does not really differentiate between the technical 
information that is required to do the things that you are talking about and the financial information of a 
company.  That is not specified, unless I have missed something.  That is why I asked how far down you would 
go.  It is a broad question, as you acknowledged.   

Mr J.C. KOBELKE:  Subclause (1)(b) requires that it be relevant information.  Subclause (3) states that 
information is relevant if it relates to - 

(a) the generating capacity of the energy industry participant; 

(b) sites to which electricity or gas is supplied by the energy industry participant; or  

(c) a matter that is prescribed by the regulations.  

The first two paragraphs fit in with our opening proposal on how the levy will be put in place.  If industry 
participants say that they would rather it be done another way, that can be prescribed under paragraph (c).  If 
industry wanted to do it in a certain way, we would require certain information.  We are conscious of not setting 
up a complex levy procedure whose administration would be fraught with difficulty.  We want the administration 
of the levy to be simple and cheap.  Although companies may not like the idea of a levy, they want to ensure 
that, if it is applied, it is as clear, precise and easy to administer as possible.  We will be asking for information 
on the generation capacity of companies and the number of sites to which energy is supplied.  If we come up 
with a different model, paragraph (c) would enable a request to be made for any additional information required 
to effectively administer the levy under that model.   

Mr G.M. Castrilli:  I understand and agree that you need information to assess that, but subclause (1)(b) still 
leaves it a bit open by referring to relevant materials.  It does not specify that it must be relevant technical 
material.  I seek the minister’s assurance that that is what he is talking about.  It is still too broad.   
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Mr J.C. KOBELKE:  I am sure that major participants will have the know-how and ability to defend 
themselves if they think that the request for information goes beyond what is necessary to determine the levy.  
Clearly, there is no intention that it should.   

Clause put and passed. 

Clause 22 put and passed. 

Clause 23:  Powers of investigators - 

Mr G.M. CASTRILLI:  I apologise if I have missed this, but does the bill contain a requirement that notice be 
given if an investigation is to take place; and, if not, why not?  

Mr J.C. KOBELKE:  The normal process is that notice would be given, but it is not required by the legislation.  
Normally, people who are seeking this information would not be fettered by those sorts of requirements.  Normal 
good business practice is to give notice, particularly when dealing with a small number of participants.  As I 
have said, fewer than 50 are likely to be caught by the current proposal.  Obviously, the government would want 
to maintain a good relationship with the participants.  I hope this will never occur, but we must always allow for 
the extreme situation in which an investigator would want to turn up unheralded; for example, when stand-by 
plant is not covered.  A company might say that the plant is stand-by plant and it runs it every three months to 
ensure that it works, but someone may say that the company runs it every second day.  Clearly, the investigator 
would want to check when it is running, without advising the company when he will visit, so that he can make 
sure that the plant has not been run for two days and is clean and cold and that there is no evidence that it has 
been run.  I hope that will not happen, but we must allow in legislation for extreme examples.   

Mr G.M. Castrilli:  Under normal circumstances, you would give an undertaking that appropriate notice would 
be given.   

Mr J.C. KOBELKE:  The Director of Energy Safety tells me that, under normal circumstances, notice would be 
given.   

Mr G.M. Castrilli:  Understanding that circumstances might warrant it.  As a further point, I presume that it 
would be up to the company whether it wanted legal representation present while the investigation was going on.   

Mr J.C. KOBELKE:  That would be up to the company.  It would be extremely rare that it would need to go to 
that step, because the investigator would simply be checking on technical information, such as the capacity, how 
often it is used and whether it meets the criteria.   

Mr G.A. WOODHAMS:  What arrangements are in place for investigations when a third party is involved?  I 
give the example of a wind farm on a private landholder’s property, but the private landholder has a contract or 
an arrangement with another company that has wind generators that produce electricity, and there is a 
requirement for an investigation of those electricity generators.  Therefore, there would be a requirement for 
someone to go onto the property.  What arrangements are in place for the land on which the wind power 
generators sit, if it has on it a flock of lambing ewes or a very valuable crop of canola?   

Mr J.C. KOBELKE:  The investigator would go to the holder of the licence, who would be required to provide 
the information.  If there are other parties, clearly their rights would need to be respected.  However, these 
investigations are for the purpose of ascertaining information related to the bill.  That relates to the whole of the 
licence.  Does that answer the member’s question?  

Mr G.A. Woodhams:  That answers my question, but by asking the question I was implying that there are many 
instances of staff of other agencies going onto properties with the best of intentions.  They are legally entitled to 
do so; however, in going onto those properties, sometimes they cause a mischief to the landowner by leaving a 
gate open or driving across a particular area of land and causing some difficulties that otherwise would not have 
arisen.   

Mr J.C. KOBELKE:  It is incumbent on the government to ensure that it provides the appropriate level of 
training for the respective officers.  We have put a lot of energy into that in the past five years, because there are 
challenging circumstances and anomalies that these officers may come across.  Ensuring that the farm gate is 
closed may be a relatively simple thing, but more complex issues will arise from time to time.  Clearly, a big 
effort is made to make sure that not only are the officers who are given the powers of investigators well aware of 
their responsibilities of fulfilling the act, but also any other parties who may, by coincidence, become involved in 
part of that process.   

Clause put and passed. 

Clause 24 put and passed. 
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Clause 25:  False or misleading information - 
Mr A.J. SIMPSON:  The minister mentioned earlier charging 20 per cent because money does not mean a lot to 
the corporations, but this clause has provision for a fine of only $20 000.  The fines contained in the bill are 
consistently around $20 000.  We are dealing with multinationals that turn over millions of dollars.  Why was a 
fine of $20 000 decided on when we are dealing with big multinational companies? 

Mr J.C. KOBELKE:  I believe that the member is misinterpreting what I said.  I was not saying that the 
companies would not worry about that amount of money.  If the cost of breaching the act is so low, the 
companies may not see the importance of complying.  My understanding is that the quantum of $20 000 is 
reasonably common because the offence is for a false or misleading statement concerning a statute.  That can be 
a reasonably serious offence.  The penalty of $20 000 is the maximum.  Although there is not a simple rule of 
thumb, it has been put to me that a first offence that was not particularly serious would attract a fine of about 
10 per cent, which is about $2 000.  An offence that was more serious or a repeat offence may attract a fine 
closer to the maximum penalty. 

Clause put and passed. 

Clauses 26 to 30 put and passed. 

Clause 31:  Regulations - 

Mr J.C. KOBELKE:  I move - 

Page 19, lines 21 and 22 - To delete “made as to the procedure for assessing and collecting a levy” and 
substitute - 

made - 

(a) as to the provision of information by a person to the Director for the purpose of 
ascertaining whether the person is an energy industry participant, or is an energy 
industry participant who is liable to pay a levy; 

(b) as to the procedure for assessing and collecting a levy; and 

(c) prescribing a penalty not exceeding $10 000 for an offence against the regulations. 

This more specifically determines what the regulation-making powers are.  As it currently reads, regulations may 
be made on the procedures for assessing and collecting the levy.  We are being more specific, but we are also 
providing another penalty by way of regulation of a fine of $10 000 for an offence against the regulations.  Those 
are the reasons for the amendment. 

Amendment put and passed. 

Mr G.A. WOODHAMS:  I refer specifically to subclause (1), and ask the minister to explain the need for it.   

Mr J.C. KOBELKE:  The advisers present in the chamber were not responsible for the drafting of the bill.  It 
looks to me like a fairly standard clause that provides regulation-making power.  When the government wants to 
administer a particular statute or system, which is what we are doing in this case, we must be able to make laws 
that are specific.  In many areas, regulations can dictate a standard form that has to be filled in and signed in the 
same way that one would fill in and sign a statutory declaration.  We might want the providers to vouch for the 
capacity of their electricity generation or the number of points of supply for their gas services.  We might 
stipulate that they have to fill in a certain form to provide that information.  There is a general regulation-making 
power.  In subclause (2) we are being more specific, because sometimes it may be argued that the general power 
does not extend to specific areas.  It is a balance between being general enough so that there is the power to 
make it, but specific enough so that people do not say that we are going beyond the regulation-making power.  I 
am not a lawyer and cannot discuss this matter in detail.  However, these cases have arisen previously and I have 
listened to the debate on them.  I am making those comments based on my limited experience in this place.  
Members of this chamber sit on the Joint Standing Committee on Delegated Legislation.  It considers regulations 
every week.  There is a huge volume of them and the committee’s job is to check them.  From time to time, it 
makes recommendations for disallowance.  The classic example that I became involved with in my portfolio is 
shopping hours, because the regulations changing the shopping hours were made during the term of the last 
Liberal government.  Legal advice suggested that it had gone beyond the powers of what it could do with those 
regulations.  At about that time a High Court decision stated that it could not do what it had done.  The then 
Attorney General promised to fix it up but he never did.  This government will introduce a bill to fix up the fact 
that the regulation-making power has taken effect in the community and that people are trading according to the 
hours handed down by regulations.  There is sound legal advice and a High Court decision suggesting that the 
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Liberal government did not have the power to make those regulations.  The effect is that if a business like 
Harvey Norman took the state government to the High Court, there is a good chance it would win.  That is the 
issue of the power of regulation making and its constraints.  We are seeking a fairly standard approach to provide 
that regulations can be made to ensure the efficient functioning of the provisions in the bill.   

Clause, as amended, put and passed.   

Title put and passed.   

Third Reading 

MR J.C. KOBELKE (Balcatta - Minister for Consumer and Employment Protection) [10.17 pm]:  I move - 

That the bill be now read a third time. 

MR D.T. REDMAN (Stirling) [10.18 pm ]:  I suggest to the minister that he might want to talk to the person 
who drafted the bill, given all the late amendments.  I am a little surprised about the number of amendments, 
given the time the government had to put the bill together.   

The National Party will not support this bill.  I make the point very clearly that that in no way diminishes how 
we feel about the intent of the bill in terms of the safety of Western Australian consumers.  The issue for us is the 
funding source for the suggested $4.4 million towards supporting the Energy Safety Division in the activities it 
will carry out.  We support the principle that consumer safety is the core business of the government of Western 
Australia.  Hence, it should be funded through consolidated fund sources rather than a levy.  Again, I highlight 
that our not supporting this bill in no way diminishes our support for the safety of consumers in Western 
Australia.   

MR G.M. CASTRILLI (Bunbury) [10.19 pm]:  I also make it clear that the opposition will not oppose this bill 
because we strongly believe in the safety objectives of the Energy Safety Division.   It is a very important role, 
and for that very good reason we will support the bill.  It seeks to ensure the safety of property and of workers 
and consumers.  Importantly, it will highlight that what we pay for is actually what we get and ensure that the 
electricity and gas equipment we all use is safe and secure.  That is the basic reason the opposition will support 
the bill.   

However, I do not like part 3 of the bill.  I am opposed to the method of calculating and establishing the levy, 
which will draw two-thirds from the electricity sector and one-third from the gas sector.  Although it is a levy 
that industry must pay, when its effects cascade down the line, it will be another tax on the consumer, regardless 
of which way we cut it.  As I have said, if my figures are correct, in the past five years the taxes paid by each 
person in this state have risen from $1 300 to $2 200.  That is a 66 per cent increase per person.  I do not want to 
be responsible for imposing another tax on people, because they are being overtaxed.  I am strongly opposed to 
the establishment of a levy on industry.  The opposition will support the bill for the sole reason that it seeks to 
provide security and safety for people, workers and consumers.  I agree that the Energy Safety Division must be 
fully financed and resourced to carry out the objectives of its charter.  However, I would strongly support the 
provision of that funding from the consolidated fund.  Only $4.4 million is required, and that amount should be 
funded from consolidated revenue.  However, we support the principle of safety being enshrined in the 
legislation because we do not want to compromise on safety.  

DR G.G. JACOBS (Roe) [10.22 pm]:  I cannot support the bill because of the levy, which is an intricate part of 
the bill.  The long title of the bill reads in part - 

An Act to - 

•  make provision for the collection of a levy from certain energy industry participants;  

The bill is therefore making provision for the collection of a levy, to which I am opposed.  The levy will be 
imposed on industry participants.  As the member for Bunbury said, inevitably, in reality and regardless of how 
we look at it, industry participants will pass on that cost to consumers.   

The rest of the bill will establish an account relating to energy safety and regulation.  I have some concerns about 
energy safety in regional Western Australia that have arisen in light of previous problems with failing 
transmission networks.  I said enough on this matter last night and earlier tonight.  Nonetheless, I make my view 
quite clear: I will oppose the Energy Safety Levy Bill, and as this bill will make provision for that levy, I oppose 
this bill. 

MR G.A. WOODHAMS (Greenough) [10.25 pm]:  I rise to support my colleague the member for Stirling in 
opposing this bill.  We do not support the levy component of the bill, which levy is integral to the success of this 
bill and the operation of the Energy Safety Division.  A more appropriate way would be to go through the 
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consolidated fund.  That would be a far more equitable way to do things.  The amount of $4.4 million, which is 
not a large amount in the scheme of things as far as Treasury is concerned, would be more appropriately 
delivered in that way.  Putting it very succinctly, along with my colleague the member for Stirling, and also the 
ally we have in the member for Roe, we oppose this bill. 

MR A.J. SIMPSON (Serpentine-Jarrahdale) [10.26 pm]:  I rise to support the bill, but oppose the levy.  There 
are a lot of good provisions in this bill and I can understand what the government is trying to do.  In my 
contribution to the second reading debate I mentioned how the other states are utilising a levy system to help 
fund energy safety.  In hindsight it will be good to look at the business plan to see how it will operate, but we 
cannot go to the next level at this stage.  There are some good things in this bill, but as other members have said, 
the levy is something that we cannot support.  It is basically a new tax and that is something that we would never 
support.  The Energy Safety Division definitely needs to be funded and it has to be independent of industry.  I 
mentioned in my contribution to the second reading debate that it must be independent of industry, because it is 
the body that operates and controls the electricity and gas industry.  However, unfortunately I do not support the 
levy side of the bill, which introduces a new tax. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


